ILLINOIS STATE BOARD OF EDUCATION
TMPARTIAL DUE PROCESS HEARING

OCTAVIA DEuliiNe )
Student, )
)
and ) Case no. 4990
) Stacey L. Sfutzman
CHICAGO SCHOOL DIST. 299 ) Impartial Hearing Officer
)
District 3}
DECISION AND ORDER

Stacey L. Stutzman, Hearing Officer:

This matter is before the undersigmed for a due process hearing concerning Parent’s
request for Ordars placing Student in a private therapeutic day school at District expense,
provision of related services, and compensatory aducational services due to Digtrict’s alleged
failures to meat it’s child find obligations and 1o evaluate and identify Student in a timely and
adequate manner, and otherwise failing to provide Student with a free appropriate puhlic
education, including, inter alia, failure to prepare and implement an JEP designed to mest
Student’s unique individual needs with appropriate goals, instruction, and related services, and
failure to provide extended school yeat services. The hearing officer has jurisdiction to hear and
decide this matter under 105 11l Comp. Stat. 5/14-8.02a(2004) and 23 IIl. Admin. Code 226
Subpart G(2003). The parties were informed of their rights under 105 Ili. Comp. Stat. 5/14-
8.02a(g), 34 C.F.R. 509, and 23 I1l. Adinin. Code 226 Subspart (3. They were also advised of the
procedural requirements under IDEA 2004 hy the Illinois State Roard of Edugation upon the
submission of (he hearing request to ISBE. Hearing Officer has no conflicts which prevent ber
from conducting a fair and impartial hearing and rendering a fair and itpartial decision in this ’
maftcr.

Procedural History

Parent was represented by attorney Michael O'Connor. District was represented by
attorney Christopher Guidry. '

Parent’s attorney submitted Parent’s request for due process hearing, dated April 20,
5006, to Distriet, which received same on April 21, 2006 and forwatded same to the Illinois State
Board of Education on April 21, 2006. [SBE reccived the request on April 26, 2006 and issued
its appointment of the undersigned hearing officer on April 26, 2006, Hearing Officer received
said appointment via U8, delivery on April 27, 2006. Hearing Officer telephoned both
counsel regarding the scheduling of = Pre-Hearing Conference date on April 28, 2006, but
counsel for District did not return Hearing Officer’s phone call and counsel for Parent stated that
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Present Level of
Academie Achievement

18

MMeasnrable Annual
Goal

Quaricrly Benchmark

Language Arta/Enplish/Rcading

Adds: (Studenr) identifies dolch
Waords at 20% acouracy.

Math

Removes: She has difficulty
Understanding the concept

of subtraction.

Adds: (Student} can understand
Concepts with 20% accuracy

Seience

Adds: and is row ar 20%%
Accuracy

Hocial Science
Changes/Adds; ...causes her

social sclenee skills to be
helow level and 20% accuracy

Speech and Language

(same
goal)

{samea
goal)

(same

goal)

{same
goal)

Changes: fo 80% accuracy.
Changes: fo 80% accuracy

Changes: fo 80% accuracy

- Adds: with 73% accuracy

Adds: with 73% accuracy

Adds: wirh 75% accuracy

Changes to: 75% accuracy
Changes to: 73% accuracy

Changes to: 75% accuracy

Changes to: 73% accrracy
Changes to: 75% accuracy

Changes to: 75% accuracy

2 goals to be implemented in self-contained group speech therapy 30 minutes each per week.

Per Outride evalnation dated
773106 by LS. M-J, PhD, CCC,
SLP

(Student) will answer
differential "wh”™

guestions related fo

Wednesday, October 25, 2006 (2).MAX

Wil apprepriately

answer “wh” questions in the
comfext of language dased



It appears that Octavia may
“ferow ” things she has been
Specifically taught, but has
Trouble learning things that
Many children lemn ina
More incidertal way.

Per ouiside evaluarion dated
7/31/06 by LS ML, PhD,
CCC.8LP

(Student '5)

present level

of fimctinming for Receptive
Vocabulary is af AE 3 yrs.
S8maos. And Expressive Voeab-
ulary is at AE 3 yrs 8mos.

19

senfence and paragraph
level materials (with}
80% acc.

In the context of curricu-
activities, Student wilf
demonstrate comprehen-
sion and use of the follow-
ing lanpuage coneepis o
develop vocabulary skills:
fabeling, attributes,
associations and categori-
zations with 80% accuracy.

activities (with) 6326 ace
(with model) 1106

.. will appropriately answer
"wh" questions in the confext
af language based aciivities
fwith) 70% aceuracy (with
model) 107

...will appropriately answer
“wh” gucstions in the context
of language based activities
{with) 73% accuracy (w/o
model) 407

.. will complete writien and
verbal tasks demonstrating
ability to label, give
attributes, association and
caregorizations with 3%
ace. 11706

.. will complete writien
and verbal tasks
demonstrating abifity to
fabel, give attributes,
Aszocieion and
eategorizations with 70%
acc. 1407

. will complete writlen
and verbal tasks
demonstrating ability to
label, give ativibutes,
association and

categorizations with 73%
ace. 407

Social/Emotional to be implemented by the social worker 30 minuics per month

fStudent} is a kind
Helpful voung ladv; she

Iz experiencing difficulties
Academically. Mother
Is concerned that her

By the end of the IEP
Student will express
personal strengths amd
eanceyns. She will

seek ot assistance when
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Student wiil identify 2

(new) strengths (personal)
ecch month, She will discuss
how her strengths assisi her
in her dailv activities,



20

self-esteem, and her inneed. oRgOing
Ability to eope with change

And lack of success. Student will diseuss events/
Also see social assessment situations that cause her
Dated 7/26/2006 arxiety. She will learn a

Relaxatlon meihod and
Practice said method one ot
of four times when anxiety
Al 272007

Student will discuiss issues
with sw thai concern her,
Ongoing

(P85-91) The language atts goal addresses skills that would be covered in Kindergarten and First
Grade. Tt does not address written expression. There is no goal addressing vocabulary in the
LE.P. Goals for Student should cover reading comprehension, vocabulary, and writtcn
expression. Student will not be able to Icarn to read and write to her potential, age, of grade leval
with this goal. (E.T.}

The math goal indieates that Student is at a beginning level. The skills delineated in the
annual goal jump way beyond the quarterly benchmarks, (K.F.)

In making the placement decision, according to the [EP document, the feam considered
regular education with supplementary aides and services, which was rejected on the basis that
“Student was performing academically below her cognitive ability.” Special ed scrvices for less
than 50% of the day was offered aud rejected because Student “needs a more restrictive
environment for her academic progress.” Acacia Academy was the third placement listed as
considerad and rejected for the rcason that Student’s “academic is not severe enough, She is
performing 1 year behind at this time.” Adfter rejecting Acacia, the team considered and accepied
“snecial education scrvices for more than 50% of the day in an cducational setting with special ed
students and regular cd studenis™ for the reason that “it mects Student’s academic needs and
socialization skills al this time.” This is the self-containad clagsroom of V.B., deseribed above,
for morc than 60% of the sclhool day, with library and lunch with nondisabled peers. Although
the IEP says Phys. Ed. Is also to be with non-disabled peers, physical education is listed as an
area requiring both speeialized instruction and aceommadation/modification elsewhere in the
same JED. (P93-93; §2)

The June 6, 2006 IEP made no provigion for Studend to receive any compensatory
services for the delay in evaluating her in kindergarten or first grade.(P48-69) The June 14, 2006
IEP addresses compensatory services due to a delay in testing during the 2005-06 school year by
offering 15 weeks of tutoring 2 times per week for 1 hour segsions and 60 additional minutes of
speach per weak for 4 weeks. C.M. cannot recall how those figures were arrived at. She believes
they counted from the day Student got into the program up to September 14, 2006. She
understands the delay in evaluation of Student was due to the District office. (C.M. PS7)

Parent disagreed with District that she had to find a tutor for the compensatory services and also
with District’s refusal to pay the full cost of the tutoring. (P80, 106-107)
Student began receiving speech/language services on September 18, 2006, and had been
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scen 3 times at the time of the hearing. She is showing “some understanding™ of the coneepts
heing presented to her, All of her services are in a group twice a week, one day with students
who have articulation problems and one day with students who don’t, (I..D.; P456-457)

The classroom teacher, speech/langnage therapist, and case manager/counselor do not
consult or communicate In any regular way regarding Student’s edueation, The speech/langnage
pathologiat sees no reason to consult with the teacher regarding Student’s language defieiis in the
classroom. The cagse manager assumes the teacher will find her if she needs her (C.M.; L.1}.)

Literacy is key to Stndent’s progress and success. 1:1 intensive instruction which is
seientific, sequential, multi-sensory and research based is needed for Student’s instruction
throughout the school day becanse of the nature and scverity of her language hascd learning
disability. Her education and educational goals should not be haphazard. Honked on Phonics i3
not specific to stndents with learning disabilities and is not an appropriate program for Sfudent.
It has had only limited research and although it might improve rote skills, it won‘t teach Student
to read properly long lerm. Iiis a “bottom up” program, requiring understanding of the concept,
while Student requires a “top down” program (e.g. Wilson or Orton-Gillingham) fo teach her the
sirategies, [t is not multi-sensery, and it has lias no vocabulary and no imagery. There neads to
be a strong emphasis on auditory processing through use of Wilson or Lingua Systems.
Speech/language services need to be integrated into Students instructional program throughout
the entire school day. (K.F,; ILF.,; LM.)

Student will continue to 721l further behind without appropriate intervention, She needs
to be completely immersed in a literacy based program. Her poor linguistics skills affect her
auditory processing, since she is unable to understand much of what she hears. These poor
linguistic and processing skills impact reading and writing abilities, since she lacks both
vocabulary and adequate phonological processing to help her learn to read and writa, Student
will benefit from the assistive technology described in J.M."s report in learning to read and write.
For example, she was unablc to write down even a word other than “I" in trying to put a thonght
om paper, but with the help of Write:Ouwt Loud and Co:Writer soltware, she penerated a 2-
sentence thought. Other programs that would benefit Student’s vocabulary development and
reading nciude Lindemud -Bell, Earobics, Fast Foreword, and Lingua System programs. A
comnputer and computer fraining is a neeessity for Student to work with the programs
recommended by the evaluating speech/langnage pathologist, Speech and languags serviees nead
to be individual and direct for 60 to 90 minutes per week. J.M. states that "Hooked on Phonics
15 a terrible program that would be a waste of Student’s time.” Tt is J.M.’s opinion that the
services set forth in the Scptember 14, 2004 IEP are not sufficient and are not consistent. They
atre 100 haphazard, whercas Student needs a consistent proven approach to reading insiruction.
Otherwise, the prognosis for her is not good. (1.M.; P126-136)

Acacia Academy Is a private therapeutic day school designed for the cdncation of
students with learning disabilities. It provides individually designed programs based on rescarch-
based instruction, as described above in this statement of facts, intensive individual instruction,
and compuler programs tailored to the needs of the student. K.F. has been the Director of
Acacia for 35 years, In addition to her degrecs and certifications, she is a member of the board of
the Leatitig Disabilitics Association and the International Dyslexia Association. (K.F.)

Wednesday, October 25, 2006 (2).MAX



2

Conclusions of Law

At a due process hearing convened pursuant to the Iilinois School Cede, the school
district has the obligation to present cvidence that the special education needs of the student in
question have been appropriately identificd and that the speclal education program and related
services proposed to meel the needs of the student are adequate, appropriate, and available. If at
issue, the school district shall present cvidence that is has properly identified and evaluated the
nature and severity of the student’s suspected or identified disability and that, if the student has
been or should have been determined cligible for special education and rclated services, that it s
providing or has offered a free appropriate public education to the student in the least restrictive
gnvironment, consistent with procedural safeguards and in accordance with gn individualized
educational program. 105 ILCS 5/14-8.02a(g)(2004)

The procedural safcguards to which the ahove statutc refers include generally the school
distriet’s obligation to send parents timely written notices in the language they understand,
ineluding a full explanation of their rights under Illinois’ special cducation regulations at certain
junctures in the evaluation and TEP process, and to assure that parents are given the opportunity
to participatc as team meinbears in the development of their child’s [EP, 23 ILAC 5. 226.500-
57002003 A wrliten notification ineluding a full explanation of all of the rights available to
parents as delineated by the regulations shall be given to parents upon the child’s initial referral
for avaluation, along with the notification of each [EF meeting, and upon receipt of a request for
due process, among others, 23 ILAC 5. 226.310¢2003) Tf the school district fails to follow these
procedures and its failure to follow the procedures is found to have prevented parents from
participating in the development of their ehild’s TEP, it is in violation of Stndent’s right to a free,
appropriate public education, or an education that is reasonably calculated to provide the student
with meaningful educalional benefit. Hendrick Hudson Dist. Bd. Of Ed. V. Rowley, 458 U.5. 176
{1982)

Each school distriet in the state of Tllinois must actively seek out and identify children
between the ages of birth to 21 within the district, even those not enrolled in publie schools, who
may be eligible for special education and related services. The responsibilitics include an annual
sereening of cliidren under the age of five to help identily those with special education needs,
For children already attending sehool, teachers and other professional personnel must conduct an
ongoing rcview of cach child’s performance and progress so that they can refer children who
exhibit problems which interfere with their educational progrcss for evalvation., 23 fLAC 5.

226, 10{0¢2003) When there is reason to believe that a chiid may have a disability requiring

special education and related services, the child shall be referred for a special cducation
evaluation by any concerned person, including, but not limited 1o, the child’s parent, school
district personnel, or a professional having knowledge of the child®s problems. 5 The district must
provide any needed assistance to the person making the reforral to meet its referral requirernents,
The districl must process the referral and if it decides not to conduct an evaluation it must
provide written notice to both the referring party and the parent, which includes the date of the
referral, the reasons for the request for evaluation, and the reasom the digtrict decided not to

¥ The new federal regulations effective October 13, 2006, require the request to be initiated by a representative of 2
public agency or a parent, but a the times relevant ta the issues i this matter and prasently, Tlinoia regutations are
less restrictive, 34 CFR, s 300,301 {2006)
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conduct a case study evaluation. The parents, who should also reccive notice of their rights at
this juncture, may then request a due process hearing on the issue if they so choose. If the district
decides that it will perform the evaluation, upon obtaining Parents’ consent for evaluation in
writing, it must complete the evaluation and hold an IEP meeting to discuss the results within 60
days of the referral (written consent), In the event that there are less than 60 days of pupil
attendance left in the school year at the time of referral, the eligibility determination must be
made and an IEP in place for the student before the beginning of the next school year, 23 JLAC
£ 226, F10¢2003)

A full and individual evaluation must cover all domains, which include healih, vision,
hearing, social and emotional status, general intelligence, academic performance, communication
status, and motor abilities, that are relevant to the child in question, The IEP team members, who
make this determination by reviewing existing information about the child, must also have the
knowledge and skills o interpret the resulting data and make a determination as to the child’s
special edneation and related service needs. The school district must also administer or arrange
for such tests and other evalualion procedures as may be needed to produce any additional
information that is needed. The team’s cvalnation decisions and the basis for each must be
provided to Parents in the form of a written notice, as described in the regulations, including an
explanation of Parents’ vights. 23 ILAC 5 226.75 and 226,120 (2003)

Illinois’ evaluation requirements are set forth at 23ILAC s. 226.130{2003). Care must be
taken to assuie that tests are selected and administered by qualified individuals so as to present
an accurate pioture of the child, taking into account the child®s potential sensoty, motor, or
eomnunication impairments, Testing is to take into account the child’s receptive/expressive
communication skills and potential hearing/language deficits. Among the other requirsments set
forth therein, tests and evaluations must be desipned and administered to agsess the child’s areas
of need, to be comprehensive and relevant to the child, and no single procedure or single
individual is to be the sole criterion or evaluator in determining a child's eligibility or the
appropriateness of his program. 237LACs. 226,130, 226.150e)(2003).

A due process hearing officer has the authority to order independent evaluations at the
expensc of the school district in order to obtain further information regarding the student's
special education service necds. 105 JLCS 5/14-8.02a(e}2004), 23 TLAC 5, 226,625(c)(2)(2003)
Upon receipt of an IEE, the District shall convene an IEP meeting to consider the resuits of the
IEE. The IEE may be presented as evidence at a due process hearing. 23 /LAC s
226, 180() (2003}

Once the full and individual evaluation is conipleted, the TEP team must meet to interpret
the data and determine whether the child is cligible for special education and related services. Tt
must draw upon information from a variety of sources in making this determination. 23/LAC s.
226. 1602003}

A specific learning disability is defined as *a disorder in one or more of the basic
psychological processes involved in understanding or in using language, spoken or wriften, that
may manifest itself in an imperfect ability to listen, think, speak, read, write, spell, or do
mathematical caleulations,., It does not include “learning problems thai are primarily the result
of visual, hearing, or motor disabilities, ...or of environmental, cultural, or economic
disadvantage.” 705 [LCS 5/14-1.03a(2004), 23 ILAC 5 226.75¢2003) Current Illinois regulations
statc that detcrimination of the existenec of a specific learning disabilify is to be conducied
according fo the requirements in the federal regulations atiendant to the IDEA. at 34 CFRR
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300.541-543.% Those regulations, which were in effect at all times relevant to the igsues in this
eage, require the IEP team to issue a written report of its delermination of eligibility, which
determination requircs a classroom observation of the student by a team member other than the
child's regular teacher and permit’s a determination of cligibility if achievement is not
commensurate with ability in one or more areas, which include oral expression, listening
comprehension, written expression, basic reading skill, reading comprehension, math calculation,
or math reasoning, which cannot be attributed to visual, hearing, or motor impairments, mental
retardation, emotional disturbance, or entvironmental, cultural, or economic disadvantage, 34
CFR 300.541-.543¢2000)

A Speech or Language Impairmeni is a communication disorder, such as stuttcring,
impaired articulation, & Janguage impairment, o1 a voice impairment, that adversely affects a
child’s educational perfonmance, 23 ILAC & 226.75(2003)

Other Health Impairment refers to limited sirength, vitality or alertness, including a
heightenied sensitivily to environmental stimali, that results in limited alertness with respect o
the cducational environment that is due to chronie or acute health problems such as asthma,
attention deficit disorder or attention deficit hyperactivity disorder.. ..that adversely affects a
chiid’s educational performance. fd

An individual educational program (IED) must be developed for the child who is found
eligible for special education and related services in accordance with the ragulations set forth at
23 ILAC § 226,200- .240(2003). The centerpiere of the TEP is the statement of measurable
annual goals which are designed io meet each of the cducational necds that result from the
child’s disability. To that end, the [EP must contain the child’s prasent levels of performance, to
which the anmmual goals and benchmarks are linked in such a way that they can be measured to
show the actual progress that the child is making from the beginning performance level to the
cnd of the IEP year, 23 ILAC 5 226.230¢2){2003).

An IEP that does not allow Student to make adequate progress on measurable goals does
not provide her with meaningful educational benefit, See Florence County School District Four
v. Shannon Carfer, 510 UK. 7¢1993}, affirming Carfer v. Florence County School District 4,
030F24 136¢1991), wherein the school district's proposed educational program for a student
with a leatning disability and ADHD and the achievement of poals of the IEP “'werc wholly
inadequate’” in that they were designed to allow only 4 moiths of reading progress and 4
months of math progress at levels of 5 and 6™ grade respectively for a 10™ grade student and
failed to =atisfy the requirements of the act, while the private school into which parenis had
placed the Student provided the intensive insiruction needed io raise her reading comprehension
thres grade {evels in her three years at the school. In determining whether a child’s IEP oficrs
FAPE, under the Rowley reasonableness standard, one must compare the child’s capability and

5 [DEA 2004, which went into effect on July 1, 2003, now has new repulations that did not go inbo effizet until
Octaber 13, 2006, Under the new law, n state may prohibit the use of the “discrepancy model’ (a severe
diserepaney hovween cognitive ability and achievement) in identitying a specific learning disability and must allow 2
district to use “response to intervention™ (RTT), wherein a child's response to scientific research-based instruction is
measured in determining the existencs of a learning disability. States may nlso allow the use of alternative research
based procedures in identifying an specific learning disability. Tllinoiz has not barred the use of the diserepancy
model to date. Tt will, howeaver, be requiting tho use oFresearch based procedures in addition to the discrepancy
madal, The new federal repulations also allow for the use of previously comdinoted observalions. 34 UL.8.C. 5
300.31002006)
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intellectual potential with the academic progress she is cxpected to make according to her
proposed goals, See Kevin Tv. Elmbhurst Community School Dist. No, 205, 2002 U.S. Dist,
LEXIS 4645(N.D. Il 2002}

The [EP team must also determine the related services, including inter alia,
apeach/lanpuage, health, social work, assistive technology, and transportation services that the
child will need in order io benefit from special education instruetion and record those related
services in the TEP. 23 FLAC 226.230, 226.310 {2003}

A school district may cstablish its own curriculum and instruetional techniques to use
with sindenis so long as they successfully meet students’ needs and thereby pravide FAPE.
However, a school district must sufficiently individualize iis proposed IEP for a disabled student.
This means that it must adequately tailor its methodology, select the right seiting, and allow
sufficient resources to allow a disabled student to benefit from its methodology. Tt must ensure
that that the placement it proposes will not be regressive for the student. T.H. v. Board of
Education 55 F. Supp.2d §30(N.D.Jil. 1999)

The essential components of reading instruction are incorporated into IDEA 2004 as
defined in the Elemeniary Sccondary Education Act a3: phonhamic awaraneas; phonics;
vocabulary development, reading fluency, including oral reading skills; and reading
comprehension sirategies. 20 US.C. 1400 et seq, Blemeniary and Secondary Education Act, s
1208(3)

Scientificaily bascd rcading research, as incorporated into TDEA 2004, per the ESEA, 19
research that applies rigorous sysiesmatic and ebjective procedures to obiain valid mowledge
relevant to reading development, reading instruction, and reading difficulties... 20 US.C. 1400
et seq, Elemerniary and Secondary Educarion Aet 5 1208(6)

The IEP is to be implemented in the placement that constitutes the least restrictive
cnvironment for that particular student. To the maximum extent appropriate, a disabled child is
to be educated with non-disabicd children. In selecting the least restrictive environment in which
to educate a disabled child, consideration must be given to any potential barmful effect on the
child or on the quality of services that he or she neads. The district must ensure that a eontinuom
of placements is available to meeat the neads of disabled children. The continuum is to inelude
HomefHospital Services for children who have a condition that will cause an absence for two or
more consecutive wecks or ongoing intermittent absences, Tt is also te include spectal schools
where a child can reecive specially designed mstruction, 05 JLCS 5/14-8.02¢d)(2004), 23 ILAC
220,240, 226. 20002003}

I a schoel district fails to offer a siudent FAPE and parents ofifer & placement and
services that can provide FAPE, parents may request that the district pay for private instruction
and related services. Parents may also request that compensatory cducation be provided to the
student by the district to make up for the lack of the past provision of FAPE. Florence County
School Dist. V. Carter, 510 US, 37471993); Burlington School Committee v. Massachuseits
Dept. of Educ., 471 U.S, 374 (1983}

Applying the aforesaid law to the material facls in evidence, insofar as relevant to the stated
igsues in this case:

I. Astowhether District failed, under IDEA 5 chifd find obligation, to timely locate and identify
the student, despite reports of teacher and pavent concerns ahont severe academic delays:
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The preponderance of the evidence supports Parent’s pogition that the District failed to
identify and evaluate student in a timely manner in compliance with state child find regulations.
The attorney for the District referenced “School Based Problem Solving™ as the district’s child
find mechanism in his closing argument, although the District witnesses never deseribed it in
their testimony. The first grade teacher testified that she has never heard of school based
problem solving, and she has worked at the school in question for 20 years. The case manaper
responsible for special education referral, AP, said she didn’t do anything when the teacher
asked to have Student evaluated because she had never been trained in School Bascd Problem
Solving but that it had to be done before an evaluation could be conducted. Indecd, A.P. was the
least eredible of all the witnesses to testify in this matier. Prior to first grade, the kindergarten
teacher, who was not a certified teacher, did nothing in the face of Student’s “struggling™ except
pass her on to first grade without talking to the first grade teacher and just asked Mother to help
the Student read. The failure to produce any kindergarten records for Student also raises
questions as to what other flags were raiged in kindergarten. Student was already over 5 years
ald when she was placed in the State Pra-Kindergarten program for at-risk students. The Pre-
Kindergarten teacher was on hoth parties” witness lists, but she did not testify, and only brief
tastimony was provided by the former alda in that elass who referenced (he Pre-K report card.
All in all, it is clear from the evidence that was provided that Student should have been evaluated
and identificd at icast prior to the beginning of first grade so that appropriate interventions could
have been provided.

2. As 1o whether Disirict did not provide « fiee and appropriate education during the pertod
Jrom April 17, 2004 through the present time based ow

A Failure to conduct adequarte, timely assessments of all aveas of potential disabilities,
with the result that the student s educational program for this period did not address, oF
addressed inadeguately, her learning impediments,

B. Failure to provide essential related services In aveas of social work, speech-language
therapy and assistive techrology, which are necessary for student fo access educational
Opportiiniiy;

L. Failure to ideniify and utilize effective teaching methodologies at a sufficiently
intensive level that would enable the student to make pragress commensurate with her
cognitive skifis;

D. Failure to offer an adequate curvicula in areas of reading, language arts, math,
social studies and science, with the result that student did not make academic progress?

A, The preponderance of cvidence supports Parent’s position that District failed to
provide FAPE to Student by not evaluating her in the domains of health, hearing, vision,
sacial/emolional status, general intelligence, academic performance, and communication status,
prior to the beginning of first grade during the 2004-05 kindergarten school year. The Student’s
difficulties in her brief placement in the at risk State Pra-K program at age 5, het high absentee
and tardiness rates, and her “struggle with reading™ in Kinderparten should have cansed the
Kindergarten teacher to investigate further and/or to refer her to the appropriate person to initiate
an evaluation, It is unclear if the Kindergarten ieacher, who was neither formally educated as a
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teacher nor certified as a teacher, did not understand how to initiate an evaluation or if she simply
made it her policy not to refer her students for special education evaluation.

The first grade teacher recognized that Student was in trouble from the beginning of the
2005-06 schoo! year, but she felt she needed io 1ake a wait-and-see-approach, and waited ncarly 2
menths into the year to submit a referral form to the case manager, Tn the meantime, however, no
interventions were put in place for Student, other than to seat her next to other students who
might help her get organized. Although the teacher testified that she had Siudent “targeted™ for a
pull-out, it never happened.

When a Domain meeting was finally convencd on May 16, 2006, at the end of Student’s
first grade school year, no doubt in response to Parent’s attorney’s raquest for dne process
hearing, the personnel assembled to determine what assessments wera needed seemingly ignored
the classroom teacher’s referral form concerning language issucs, poor attention, poor listeming
gkills, poor self-esteem, confusion, and reluctance to raise her hand, The social worker
apparently didn’t feel that social/emotional status pertained to academics unless a child had a
behavioral problem or was talkative. Because Student was shy and quiet in class didn’t
misbehave, she mistakenly deemed her social/emotional status irrclevant to her academic
performance. The fact that Student was homeless and had missed well aver 2 months of school
cumulatively 1 the 2004-05 and 2005-06 school yecars should ailso have indicated the nead to
assess social/emotional slaius, since school personnel were clearly coneemed about the impact of
absenteeism and tardiness on academic performance, per their hearing testimony.

Most egregious was the failure of the District to assess Student’s communication status.
The speech/language therapist failed to recognize that failures to speak, read, listen, spell, and
write can sfem from language relatcd deficits. She scems to have forgoiten that she is not just 2
speech pathologist, but also a language pathologist, as her only concern was that Student didn’t
stutter at school. As we learned from the JEEs performed per hearing officer order in this matter,
an assessment of one’s ability fo receive, process, and express information via language, is
absolutely crucial to the ability to understand instruction and the ability to show and tell the
instructor what you know. The failure of the school psychologist to administer ithe Oral
Langunage Test and several pertinent reading related subtests of the KTEA-IT further hindered the
TIEP ieam from undersianding the nature and extent of Student’s disability.

B. The preponderance of the evidence supporis Parent’s position that Distriet failed to
provide FAPE to Studeni by failing to provide the relaled services of spceeh/language therapy,
assistive technology, and social work services beginning with the 2005-06 school year. Based
on the first grade teacher’s testimony and the results of the eyalualions that have now been
performed, Student should have had intensive specially designed instiuction that integrated
speech/language services into her instructional day and provided 1:1 programming with
recommended software to address her langnage based learning difficulties. To the extent that
those services have not been provided to Student during the current school year, District lias also
violated Student’s right to FAPE in its failure to provide same.

C.-D. The preponderance of the evidence supports Parent’s position that District failed to
provide FAPE to Student in the 2005-06 school year by {failing 1o develop and implement an IEP
tailored to her unigue needs. Thus the Instruction she received from the first grade teacher in
languapc arts and math from the general curriculum without medifications and via
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meathodologies that failed to take her icarning disability and language deficits into account, failed
to allow her 10 make progress in those arcas. This lack of progress was evidenced by failing
grades and the scores on icsis administered by the school psyehologist and independent
evaluators. Howevcr, the evidence does not sufficiently indicate that Student did not make
progress in Social Science and Science, since the only information presented at the hearing was
Student’s grades in those subjects in first grade, which consisted of Cs and 2 B. The teacher
testified that she did not teach Student Seience, but that in Social Studies, the Student was able
learn. It is unclear where the present levels of perforimance in Science and Social Studies on the
June and Septcmber 2006 IEPs came from, since there is no evidence that any assessments of
Student’s skills in those areas was congidered by the [EP team or even administered.

The preponderance of the evidence alse supporis the Parent’s position that the IEPs of
June 6, 2006 (to be specifically addressed under Parent’s issue number 3 below) and Scptember
14, 2006 do net provide FAPE for Student, and that Student is not currently receiving FAPE
from the District. The September 14, 2006 TEP is not reasonably calculated to enable Student to
receive meaningful educational benefit. Student has at least average cognitive abilities and is
capable of learning to read, write, and spell at her grade and age Jevel with the proper
intervention. Tt is absolutely crucial to her academic present and future that she learn to do so
now, since she was already delayed by one year or more at tlie end of last school year.

The flaws in the IEP are numerous. It is digjointed and haphazard. It is a lengthy
document, but it has iittle meaning for the actual education of this Student, The langnage arts
and mathematics goals, so crucial to Student’s education, arc insufficient to permit Student to
make the type and amount of progress she needs to make and is capable of making in the next
vear. The present levels of parfonmanes are not tied to any type of objective or standardized
assessinent that was administered to Student and are not conducive to any type of accurate
measurement of her progress, Further, it is unknown where the information for the Science and
Social Studies performance levels came fram. Student received Cs and a B in those subjects in
first grade, although the stated levels say she is helow grade level, providing no objective or
standardized assessment information or any other souree for the stated levels. Again, her actual
progress on the stated goals, from point A to point B, is not measurable as set forth in this TEP,
Speech and language services are being provided in a group away from the instructional setiing.
The teacher and the speech/langmage therapist--who saw no reason to avaluate Siudent fo begin
with-- do not collaborate or even communicate in regard to Student’s programming. Student is
not heing provided with the available computer software technology that would enable her
progress, as was recommended by L.M., who exhibited the greatest knowledge of any of the
witnesses as to Student’s needs and how to properly address them.,

Finally, the September 14, 2006 IEP fails to place Student in an environment in which she
can receive a satisfactory education, one appropriate to her unique needs. Under certain
cireumstances with properly trained teachers and therapisis and the necessary resources, a student
with Student’s like disabilities can be educated in a regular classromm with resource scrvices and
support and assistance within the regular classroom or in a self-contained classroom within a
regular school. It does not appear that placement in the regular classroom was given any serious
consideration by the IEP team in this case, and, based on the past performance of Student’s
school and the testimony provided by those eurrently working with her at the school, it would not
serve Student’s immediate needs to order the District to put such a program together for her. As
J.M. poimted out, a lot would have to be put in place in order for Student to benefit. It weuld
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only delay the delivery of appropriate services to Student, who cannot afford any further delays.
In this case, delivery of appropriate instruction and services is tantamount to the presumed
benefits of educating a disabled student with her non disabled pecrs.

The cvidence here indicates that the only placement given any consideration at the
September 14, 2006 [EP meeting was the placement that had already been selected at the June
TEP mesting and begun on the first day of the 2006-07 school year, V.B. s self~coniained cross-
categorical classroom. Although that class is 1/3 of the size of Student’s last regular education
classroom, the testimony in this case evidences its inappropriaicness for Student because she is
not and will not be receiving the type and intensity of programming and services which the
cxperts in this casc have testificd is necded in order for her to make meaningtful progress,
especially in reading, which is the key to Student’s education at this point, Although, that
programming could be ordered in this case, the delay in delivery of services would be deirtmental
to Student, and it is unlikely that it would be done appropriately even if ordered, again, based on
past performance and testimony by school peraonnel at hearing. Parent should not be put in the
position of having to hire a lawyer every tine she wants Student appropriately educated.
Additionally, compensatory eduncation is going to be required for the Student in this case, and
District has alteady indicated at the September 14 IEP mecting that it is resistant to pracuring and
paying for the services necded by Student by outside providers, which would then hava to be
coordinated with in school programming in order to provide Student with a consistent education.

The Parcat’s requesicd placement at Acacia Academy was rejected as too restrictive, The
school psychologist testified that she would not consider placement at Acacia unless Student
showed further regression, as she doeg not congider Student’s current delays severe enough for
private placement. However, Acaciais the only placement presented among the 3 options
offered that will allow Student to receive a satisfaciory education. Becaise Studeni has litile
positive interaction with non-disabled peers in her current self-contained placement and because,
according to the evidence, she camot receiving a satisfactory education in that placement, with
the current IEP and attendaut circumstances, the placement at Acacia is the least restrictive
environment in which Stndent can receive a satisfactory education.

3. 45 to whether District developed an inappropriate initial IEP for student on June 6, 2006 in
that
A. District failed to identify student 's needs for social work, speech language and
assistive technology services;
B. District failed fo offer compensatory education services for the two year delay in
providing special services to student;
C. Goals and objectives listed in the IEP fail to address student needs for remediation in
areds of phonological owareness, basic reading, writing and mavk skills,
D IEP team failed to adopt specific recommendatinns of school psychologist including
need to review skills from pre-k through fivst grade that require remediation; and need to
hreak lessons info smaller increments?

A.-D. The preponderance of the evidence in this case supports Parent’s position that the IEP
developed on June 6, 2006 viclaled Student’s right to FAPE [or a number of reasons.
Proccdurally, under Rowley, the failure fo provide Mother with timely nofice of the IEP meeting
prevented her from participating in the meeling in any meaningful way. She originally received
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an 8 day notice, not 10 as required, to attend the mecting on June 13. However, the meeting was
then held on June & with no written notice whatsoever. She was never provided with 2 copy of
her rights prior to this meeting. She attended the meeting withoul her attorneys, Sbe was not ina
position to question the evaluation that was used as the sole criterion for identifying Student’s
disability or to ask for further evaluations that were clearly nceded or to question why Student
would not be receiving important related services.

Substantively, the IEP was bascd on an incomplete evaluation and identification of the
Students disabilities. The psychologist failed to do tests that would have provided information
relating to Studant’s disability. And her recommendations for remediation and breaking down
lessons into smaller increments were not included in the IEF document. The District did not
conduet a speech/language evaluation, although the teacher’s referral makes clear reference to
communication cancerns, and language deficits are at the core this Student’s disabiiity, including
her inability to learn to read.  Social/cmotional status was not assessed although it was indeed
relevant to this Stmdent’s education and was flagged by high absenteeism, her transient horme
situation, and her tendency to withdraw and avoid tasks in the classroom.

The present levels of performance and thie goals, in addition to being based on incomplete
information about the student, are inadequate to allow measurement of progress in math and
iamguage arts. It is unknewn whera the data came from for the present levels in Science and
Social Studies. Most importantly, they would not allow Student to progress adequately and
therefore are not reasonably calculated 1o enable Ler to derive any meaningful educational
benefit,

The IEP fails to provide for speech/language therapy, social work services, or assistive
technology, since the District did not evaluate in any of those areas, which, as the evidence has
shown, should have been provided to allow Student to benefit from her special education
inatruction.

From the evidence presented in this case, the only purpose of the Junc 6, 2006 IEP
document was te get an IEP done in order io avoid a due process hearing and unfavorable
judgmeni therejn, not to provide Studcnt with an appropriate education.

4. Asto whether (District violated student 's vight to FAPE) because although the 6/6/06 initial
IEP authorizes 4 weeks ESY, District failed to provide ESY services for student during the
Summer of 20067

As slated above in regard to issuc 3, the June 6, 2006 IEP did not provide FAPE and should not
have been implemented at all in its present form. However, the preponderance of the evidence
does support the Parent’s position that Student should have received ES'Y services and aiso that
she would have been cntitled to even more thau the 4 weeks of ESY scrvices proscribed by the
fune 6, 2006 1EP had Student received a timely and appropridte avaluation and been propetly
identified during or before the beginning of the 2005-06 school year. Tutoring and
speech/language services for at lcast § weeks o remediate the educational losses due to the
District’s failure to properly evaluate, identify, and service Student would have been appropriate.

District’s argument is that it complied with the law when it conducted an evaluation of

Student and held an IEP meeting within 60 days of Parent’s signing consent for evalnation, Ti
further argucs that it complied with both the procedural and the substantive requirements of

Wednesday, October 25, 2006 (2).MAX



31

Rowley by adhcring te procedures and by developing an [EP reasonably calculated to enable
Student fo receive reasonable cducational benefit. The school psychologist did conduct an
evaluation of cognitive ability and did limited achievement testing, upon which she identified
Student as eligible for special education due to a learning disability based on the discrepancy
between cognitive ability and achievement. And an TEP meeting was held on June 6, 2006, after
giving Mother a consent form to sign at the May 16, 2006 Domain meeting. Buat that’s where
any semblance of compliance with special education laws ended in this matter,

Disirict personnel did not exhibit knowledpc in the arca of Student’s learming and
langnagea disabjlities nor interest in enabling her to make meaningful progress. This is cvident in
the TEP document itself, Furthermare, the lack of attention to the first grade feacher’s cry for
help and the serious delay in doing even a cursory and incomplete evaluation is indicative of
what can be expecied from school personnel in the future. District proposes instruction using
Hooked on Phonics, which all of the independent witnesses denounced. The feacher adimitted
using no scientific research-based reading programs, and Student is being accommodated by a
reduction in her workleoad and medification of the grading scale for her.

Deference is therefore given to the independent witnesses who were knowledgeable
about Student’s disability and about the instruction required in arder for her to make meaningful
progress. Lhey identified the flaws in the current IEP and stressed the naed for intengive 1:1
instruction and a program which integrates language therapy and assistive technology into the
instructional day. Their recommendations are consistent with the findings by the National
Reading Panel and with the provisions of NCLB which are recognized by and incorporated into
INEA 2004 and the latest federal regulations. The independent witnesses stressad the need for
scientific, research-based, sequential, multi-sensery programming and the use of relevant
assistive technology to enable Student to make up for what she has lost and to progress toward
achievement commensuraie with her age and prade.

Because of the need for consistency in Student’s educational programming, compenasatory
cducation should be coordinated to the greatest extent possible with her ordered educational
placement.

IT IS THEREFORE ORDERED:

1. That Student shall be placed at Acacia Academy al District expense immediately upon receipt
of this Order for the remainder of the 2006-07 school year, including any extended school vear
services called for by the IEP to be developed at Acacia Academy per paragraph 4 below,

Z2. That Student shall be placed at Acacia Academy at District expense for the 2007-08 sclioo!
year as compensation for past denial of a free appropriate education, including any reiated
scrvices and extended school year services required by her 2007-08 TEP;

3. That safe and reliable transpotiation shall be provided to and from Student’s place of
regidence and Acacia Academy each school day at District expensc;

4. That an IEP meecting shall be convened with staff at Acacia Academy for the purpose of

developing &n IEP appropriate to Student’s identified needs, including related services in the
areas of social work, specchilanguage, and assistive lechnology;
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5. That Distriet shall pay the fee of J.M., independent speech/Tanguage pathologist and evaluator,
to altend the aforesaid IEP meeting; and

6. That Distriet shall provide proof of compliance with the aforcsaid orders to the Illinols State
Board of Education, program Compliance Division, 100 N, First Street, Springficld, IL., 62777-

00C1 on or hefore November 17, 2006.
dfw =

Stacey I Mtutzman v
Impartia¥Hearing Officer

DATED: October 24, 2006

P.C. Box B76
Libertyville, IL 60348
(R47) 362-1606
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RIGHT TO REQUEST CLARIFICATION

Either party may request clarification of this decision by submitting a written
request for such clarification to the undersigned hearing offtcer within five (5} days of
receipt of this decision. The request for clarification shall specify the portions of the
decision for which clarification is sought, and a copy of the request shall be mailed to the
other party and to the Illinois State Board of Education, The right to request such a
clarification does not permit a party 1o request recensideration of the decision itself, and
the hearing officer is not authorized to entertain a request for reconsideration.

RIGHT TO FILE A CIVIL ACTION

This decision shall be binding upon the parties unlcss a civil action is
commenced. Any party to this hearing agarieved by thiz final decision has the right to
commerce a civil action with respect to the issucs presented in the hearing. Pursuant to
ILCS 5/14-8.02a(1)(2004), that civil action shall be brought in any caurt of competett
jutisdiction within 120 days after a copy of this decision is mailed to the parties.

CERTIFICATE OF SERVICE

The undersigned hearing officer certifics that she served copies of the aforesaid
Decision and Order upon Parent (via her counsel as requested), Parent’s counsel,
District’s counsel, and the Mlinois State Board of Education at their respective addresses
by depositing same with the United Stafes Postal Service at Libertyvilie, T with postage

prepaid before 5:00 p.m. on Oetober 24, 2006.

tacey L/ Stutzman 4

Staccy L. Stutzman
Impartial Hearing Otficer
P.0. Box R76
Libertyville, TL 60048
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he lacked sufficient information to schedule a Pre-Hearing. On May 8, 2006, Hearing Officer
proceaded to select a Pre-Hearing Confereitce date of May 22, 2006 and send the requisite ten
day notice. As documented in the record, the Pre-Hearing Conference was continued to June 20,
2006 upen the joint request of the parties, then to August 10, 2006 upon Parent’s request in order
to complete cerlain IEEs, which were ordered by the hearing officer pursuant to Parent’s metion
on June 20, 2006, then to August 29, 2006 upon joint request of the parties, (see Pre-Hearing
Conference Report dated August 29, 2006, incorporated into the record as H.O, Ex. A)

District submitied a response io Parent’s April 17, 2006 hearing request dated May 10,
2006, whilc District acknowledged receipt of Parent’s hearing request on April 21, 2006. With
leave of hearing officer, Parent’s counsel submitted an amended heating request dated August
10, 2006, District responded to the amended request on August 18, 2006, A resolufion session
was scheduled to be held in this matter en August 30, 2006 by report of counsel at the Pre-
Hearing Conferenca on August 29,

Hearing was initially scheduled for September 13 and September 14, 2006 at the parties’
request, to atiow for completion of all IEEs, submission of Parent’s amended due process hearing
request, and District’s response thercto. On September 5, 2006, counsel jomtly requested and
were grantcd a continuance of the due process hearing from September 13 and 14, 2006 to
October 9, 2006 in order to conduct an TEP meeting to revicw the results of the TEEs and to
attempt to resolve this matter. Hearing was continued to October 10 and 11, 2006

This Deciston ig not being issued within 43 days of District’s receipt of Parent’s request
for due process hearing due to the pestponements requested by the parties as noted above. It is
being not being issued within 10 days of the conclusion of the due process hearing because
hearing officer asked for and was granted a one day exiension to complete it.

[learing in this matfer was held on October 10 and October 11, 2006 at 226 W. 104™
Street, Chicago, Illinois beginning at 9:00 a.m. Present were Parent and her counsel, Distriet
counsel, hearing officer, and court repotter. The Student was also present for her own testimony
and closing arguments, The hearing was reported by Karen Iolman on October 10 and Etta K.
Jones on Dctober 11 for Toomey Reporting {312-853-0648). Parent submitted 460 pages of
documents and District submitted 199 pages of documents, although not all of same were used at
hearing and those not used and referenced in the hearing transeript were not reviewed by Iearing
Officer in the Decision of this matter, Tn this Deeision, reference to Parent documents are
preceded by a “P* and District documents by a “I»",

All 17 witnesses who testified at hearing were included on both pariics’ witness [ists and
testified at the request of both parties.  Wilnesses were as follows: JLF., independent
audiclogist; R.H., school nurse; K.F., Ditector of Acacia Academy; L., school speech
pathelogist; B.C., District teacher aide; 8.B., school psyehologist; A.P., school counselor, case
manager; C.V., school social worker; V.B., special education teacher; L.T., indcpendent clinical
social worker; MLW., teacher’s assistant; C.M., school counselor/casc manager; INC., first grade
teacher; B.R.. scheol audiologist; 0.B., Student; C.B., Mother; J.M., independent
speech/language pathologist.
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Issues Presented

Parent requests resolution of the following issucs, per counsel's Amended Request for Due
Process Hearing dated August 10, 2006:

1. Whether Distriet failed, under IDEA’s child find obligation, to timely locaic and identify the
student, despite reports of teacher and parent concerns abont severe academic deiays?

2. Whether District did not provide a free and appropriate education during the period from
April 17, 2004 through the present time based on:
A. Failure to conduct adequate, timely assessmenis of all arcas of poiential disabilities,
witls the result that the student's educational pragram for this period did not address, or
addressed inadequately, her learning impediments;
B. Failure to providc cssential related services in areas of social work, speech-language
therapy and assistive technology, which are necessary for student to access educational
opportunity;
C. Failure to identify and utilize effective teaching methodologies at a sufficiently
intensive level that would enable the student to make progress commensurate wath het
cognitive skills;
D. Failure to olfer an adequate eurricula in areas of reading, language aris, math, social
studies and science, with the result that student did not malke academie progress?

3. Whether District developed an inappropriate initial TEP for student on June 6, 2006 in that
A. District failed to identify student’s nceds for social work, speech language and
assistive technology services;

B. District failed to offer compensatory education services for the two year delay in
providing special services to gtudent;

C. Goals and objectives iisted in the [EP fail to address student needs for remeadiation in
areas of phonological awareness, basic reading, writing and math skills;

D. IEP team failed to adapt specific recommendations of school psychiologist including
need to review skills from pre-k through first grade that require remediation; and need to
break lessons inlo smaller increments?

4. Whether (Disfrict violated studewt s vight to FAPE) because although the 6/6/06 initial [EP
authorizes 4 weeks ESY, Disirict failed lo provide ESY scrvices for student during the
Summer of 20067

Findings of Fact

The material facts relevant to the aforesaid issues based on the evidence presented at
hcaring are as follows: At the time of hearing, Student is & 7 year 10 month old female who has

bepun her second grade year at L-H School. She has attended L-H School since March 22, 2004,
when she was cnrolled in the State Pre-Kindergarten Progranm at age 5 years 2 months, She

allended kindergarten in school year 2004-05 and first grade in school ycar 20035-06.(158)
Sindent resides with her mother, brother, and sister. Boih siblings are disabled and have
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asthma. Mother is employed by Walmart in a suburb outside of the District. She transports
Student to school by car. Since November, 2003, the family has lived in Student’s Great
Grandmother’s basemant wilth access to bathroom, tefrigerator, and stove, Int the past fliree years
or g0 the family has had 6 different residences. On April 18, 2006, Mother was provided with
and signed for Notice of the District’s Policy on Education of Homeless Children and Youth.
{I..T.; Mother; P1-7, 21)

Student has a medical history of asthma, aliergics, and cezema. She is pernlitted to use
her inhaler at school, She had high levels of lead in her blood when tested in 2000 before she was
a year old. Student missed 36 days of school in kindergarten and 39 days of school in first grade.
She was tardy 20 days in Kindergarten and 26 days in First Grade, At the time of the hearing,
Student had missed 2 days of school so far this school year. Mother subinitted notes for those
absences and reported that the absences were largely due to the asthma, buf states that medical
appeintments for Student and other children have also caused fardiness and absenteeism at times.
{(Mother; R.H.; M.W.; V.B; P.M.; D39, P18-21)

On or about Jure 5, 2006, Student’s pediatrician diagnosed Student with ADHD based
upon formsg filled out by Mother and Student's teachers. Student began taking Coneerta for the
ADHD in mid-June, 2006, She quit taking it upon doctor’s orders in the third or fourth week of
September 2006 because it was making her dizzy and she was “tappling over.” The pediatrician
determined that it would not have to be restarted unless Student was placed in a large classroom.
(Moiher) Student failed the vision screening administercd by the school in the Fall of 20035,
She applied for free eyeglasses through a program at school, but had not yet received them as of
May 16, 2006, (R.H.; P20}

Through a basic skilis test, Student qualified for the State Pre-Kindergarten program for
students at risk of academic difficully on March 22, 2004, at age five. The Report of Progress
for Preschool-Age Cyele 4 for the second reporting peried indicates that Student could identify
six colors, perform a three-step action in sequence, count to ten, demongtrate number concepts o
five, classify by two categories of color, shape, sizc, name and compare five shapes, name
numerals to ten, use language to describe relationships, recognize and obey taffic signals/stop
signs, dial 911, skip, usc scissors with control to cut on lines, perform precise actions with
opposing hand movements, such as buttoning and zipping, ereate mngic with musicai
instruments, and investigate visual arts nsing a varicty of media regulariv, Further, all categories
of social/emotional development were noted to he performed regudardy. Student enjoyed
assigming tasks to other students for play in the dramatic play area, (B.C.: P8-12)

The aferesaid progress report notes that Student did nof yvet recite nursery thymes or
predict rhyming words and that she sometines shared ideas and experiences, retold parts or all of
a story, described objects, predicted the outcomes of stories, named ten letters, wrate identifiable
word-like groups of lefters, begau to make sound/symbol relationships, compared sets as more,
less, or same, began to understand measuremment, showed abilily to find solutions te math and
science problems, investigated and participated in science activities, described cause and effect
relationships, held writing tools with thumb and fingers, drcw a cirele, a eross and a rectangle,
and drew a person with 8 to 10 body parts. The progress report is not signed as having been
received and reviewed by a parent or guardian, No conferences with the parent or guardian are
noted to have been held. Sindent was gsent on to kinderparten from the pre-KE program. (B.C.; P3-
i2)

Student’s kindergarten teacher in 2004-05 did not have a teaching certificate or a degree
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in any area of edncation. She had a bachelors degiree in psychology and was hired hecause
District could not find a certified teacher. It was a full day program with 29-30 children and 1
aide, The teacher knew that Student had been in the Pre-Kindergarten program, but she did not
talk to the Pre-K teacher about Student. She did issue report cards.” She recails that Student was
struggling with reading. She knew the alphabet. Spelling was not done in kindergarten. They
practiced word recognition every day over and over. Smdent could recognize some three letter
witds, Student did her homewoerk recetving belp from home. Student had very poor attendance,
ag noted above, and Mo sent notes saying she was sick. Although the teacher had heard of the
Home/Hospital Program, she didn’t tell Mother about it. Student was very active and friendly
and had no problems participating, The teacher felt Student was ready for first grade “based on
her Mother helping her,” She did not recommend Student or any other kindergarten student for
special education screening, She advised Mother that she had some concems and asked Mother
to work harder with Student on reading. She did not discuss her concerns with the first grade
teacher because she feit the first grade teacher wanted to make her own judgments about her
students, Three fourths of the class could read easy books when they left kindergarten. (M. W.;
Mother)

Student attended first grade in the 2005-06 school year at age six, turning seven in
January of 2006. Her first grade teacher taught her all subjects except Science. She has been
teaching at L-H School for 20 years, 5 years as a first grade teacher, 15 vears in junior high.
Befora that sha taught for the archdiocese for 12 years. She had 32 students and no aide in the
classroom. She deseribes Student as “a pleasant little girl who was often out of focus and who
got lost in the shiffle, ” Student always tried and she always did her homework. When she was
abscnt, her Mother or siblings picked up her work, and it was always done and returned the next
day. The teacher tried to Lelp Student by seating her nexi to kids whe could help her find the
tight book and the right page because Student had trouble, Although it did not take the first
grade teacher long to see thal Student wag in trouble, she felt that she was supposed to give it
time before making a referral for special education testing. Even when she sometimes worked
with clusters of 4-5 students uging flasheards, it was hard for Student to focus even in small
groups. She stared into space and played with her fingers, Comprehension of material wag hard
for her. She did betier if she could look at a picture and try to angwer a question, as in Social
Studics. On the DIBELS assessment which teacher admimnistered to all students 3 times during
the year, Student scored below even the minimnm score. Different skills were tested in each of
the batteries. Student was borderline between deficit and emerging on the third hattery, She wag
struggling with reading, blending, phonemic awareness, The teacher had Ler earmatked for a
pull-out, but it never happened. (P.M.; Mother}

Student’s first grade report c.ard reflects the following: She received Fs In most areas of
Literacy, including reading, writing, listening, and spelling, Ds and Fs in math, Cs in Science,
and a B and 2 Cs in Social Science. In the first reporting period, the teacher nnted that Student
was “struggling in all aspects of the curriculum” and that “paperwork has been presented for
testing.”™ In the second period, she siated “I strongly believe (Student) is in need of special
services. Pleasc talk to Ms. P (the case manager at L-H School) reperding testing (failed

! Swadont’s kindergarten records are missing from the school records and no explanation was provided as to what has
or might have happened to them,
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vision test).” And in the third reporting period, she wrote “In all good conscience, I can not
recommend (Student’s) promotion to second grade.” (P.M.; P13-14)

The first grade teacher talked to Mother before the end of the first quarter about Student’s
failurc to achicve any meaningful success in the classroom and advigsed her that she wanted to
refer Student for a special education evaluation. Mother agreed that she should proceed Lo refer
Situdent for a staffing. On Navember 2, 2003, the teacher submitted a complated referral form to
A.P., who was then the case manager in charge of handling referrals for special education
evaluations. The Student Referral form submitied by the teacher stated the reason for referral as
follows: (Student} is struggling in all aspects of I¥ grade curricutum--unable to work
independemiy--demonstraies a very poor atfention span, aften unable to focus on task--poor
listener, even one-on-one/unable to blend letter sounds independently--difficulty on grasping
fremembering basic math concepts (+ - } (P.M,; Mother; P71-73)

In the aforesaid referral, the teacher questioned whether Student might have vision or
hearing disabilities. She noted that on the Dipples (sic} assessment, referring to the DIBELS
battery discussed ahove, administered in September 2005, Student’s score/grade equivalent was
“high risk.” She noted grades of F in Reading, Spelling, Mathematics, and Written Language.
She noted that Student had missed 36 days of kindergarten and had missed 5 days during the firsi
quarter of first grade. {P.M.; P72)

In describing Student’s academic Performance in said referral, the teacher stated as
follows:

{Student) s @ non-reader, afien unable to locate a word on the page

with her finger--cannof read or iflustrate simple math sentence withouwt

prampting (2 -- 3 = 5) / confises sigrs-—will not attempt to write

simple diciarion senfences. (The cot is on the mat) / Very limited sight

vocabulary, phonemic amwareness limited as well,

She described Student’s behavior as follows:
{(Student) is a sweet, well-manmered, very quiet student who ofiten

appedars lost in the classroom. Plays/stares (@ her fingers constantly--

needs 1o he eafled 1o tavk often-—I don't think she listens--she coples

work of other students instead of trying o her own--rarely does

(Student) raise hey hand to participate--poor self-esteem?--displays

poor l istening siifly even in small group seiting/ will use piciure

and make up a sertence rather than looking (@ words.

She noted that Mother supported Student’s work at home and her homework and that she had
spoken to her a few times during the first quarter and recommended testing to her.(P72-73)

At the boitom of page 3 of the Stedent Referral form described above is a section belowa
perforation line entitled Disposition, which was left blank. It allows the Principal to approve a
Case Study Ewvaluaiion when the TAT/SBPS has not been nsed. It also has boxes to check when
the request for evaluation is denied and when follow up is needed. {P73) SBPS stands for
“Schaal Baged Problam Selving”, which AP, the case managet at the time, understood to be
required before a Student could be referred for an evaluation. However, the first grade teacher
has never heard about School Bascd Problem Solving, and the case manager had never received
any training in il, so nothing was donc. When nothing happened after the teacher submitted the
referral, the first grade teacher encouraged Mother to go talk to the case manager to find out what
was going on. Mother weni to talk to the case manager three times. She was told on those
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occasions thati there were children ahead of Student and that she would try to get to her by the

end of the ycar. The casc manager, A.P., claims that she signed a form entitled Notification of
Refeyral Decision, which is included in the records with her signature and dated November 29,
2003, 27 days afier the teacher submitted her referral form, wherein A.P. acknowledges the
referral and Student’s “difficulties with the first grade curriculum® and vet stafes that “a review of
the referral has determined that an evaluation is not apprapriate at this time because “Student has
not undergene School based problem solving,” This form was not given to the first grade teacher
or to the Mother, nor were they ever told that the request for evaluation was being denfed,

Mother was not given an explanation of rights. She was never told that she could ask for an
evaluation in writing, Student continued to fail and nothing was done. (A.P.; P.M.; Mother; P74)

Mother retained an attorney wlho submiited a request for due process hearing to Distriet
dated April 20, 2006. A.P. found an evaluative measurc called the Sfosson Oral Reading Test in
anotler student’s file and tried to use it to tesi Student. Howcver Student couldn’t read the story
in order to answer the questions, so the tast was not properly administered. A.P. decided to read
the story to her and let her answer the questions, She could only read 2 words on the word list
correctly, so AP, went no further, and was unable to score il. She fried to administer an
arithmetic computation test. Student could only add 2 + 3. A.P. dated her informal testing
4/17/06. A.P. kncw that Student had difficulties and needed o be evaluatad. (A.P.; P180; 181;
194)

On May 10, 2006 in response to the Parent’s April 20, 2006 request for due process
hearing, the District’s lawyer from its Due Process and Medialion department sent Parent’s
attorney a letter saying that the District was “interested in assessing (Studeni) in the areas of
Health, Vision, Hearing, Social/Emotional Status, General Intelligence, Academic Performance,
Communication Status and motor abilities if needed.” (Scc Due Process Response for (Student),
3/10/06)

On May 16, 2006 a Domain Meeting was held. In attendance were A.P., the case
manager , who also signed in as the special education tcacher and the district representative; 5.B.,
the school psychologist; Mother; R.H., the school nurse; a district occupational therapist; C.V .,
the school social worker; and L.D., the school speech/language pathologist. (P15) At that
meeting, Distriet agreed to do assessments of Health, General Intelligence, and Academic
Parfarmance, but daelined to agsess-- as nol relevant-- the areas of vigion, hearing,
social/emotional status, communication status, and motor abilitics. The speechi/language
pathologist didn’t feel that it was necessary to evaluate Studenl’s communication status because
the teacher said Student didn’t stuiter in school. The social worker didn’t feel she shounld
evaluate Student’s sacial/emotional status because Student was reportedly mild mannered, had
na behavior problems, and got along with her peers. Hearing was deemed non-relevant because
Studeni had passed the hearing screcning in November, 2005.(L.D.; C.V.; P17}

On May 31, two weeks before the end of Student’s first grade year, S.B., school
psychologist, evaluated Student. She administered the Stanford Binet Intelligence Scales, Fifih
Edition, to assess Student’s cognitive development. Fowever, because Student was not wearing
glasses and struggled with squinting and visval performance, she deemed the results of that test
invalid and did not rcport them. She then proceeded ta admimgter the Reynolds Intelligence
Assessment Scale (RIAS) to assess Student’s cognitive development. Student’s scores on the
RIAS wera provided in the Psychological Evaluation Report ag follows:
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REYNOLDS INTELLIGENCE APTITUDE SCALE

Ability RIAS Index % ile 95" Confidence Interval
Verhal Intelligence Index 93 32 {87-100)
Nan-Verbal Intelligence Index 88 21 (§2-95)
Composite Intelligence Index 89 23 (84-95)
Compasite Memory Index 107 68 {100-113)
Subtests T-Score

Guress What 44

Odd-item 46

Verbal Reasoning 48

What’s Missing 38

Verbal Memory 39

Non-Verhal Memory 48

From the above test scores, the school psychologist concluded that Student’s ovarall reasoning
ahbilities are within the average range of cognitive functioning, per her Composite Intelligence
Index (CTX) of 89; and that her ability to reason with words is comparable to her ability to reason
without the use of words, per her Non-Verbal Intelligence Tndex (NIX)} of 88 and her Verhal
Intelligence Index (VIX) of 93.

She further concluded as follows in regard to the aforesaid cognitive test scores; Student
demonstrated average skills in expressive language development (defining words with clues),
below average skills in the non-verbal domain in visual-spatial conceptualization and visual
imagery and in nonverbal fiuid rcasoning (visually manipulating patiems from part to whole); a
Composite Memory Index within average range, and average skills in the ability to encode,
hriefly store, and rceall verbal and pictorial material in 2 meaningfirl context.

The psychologist also adininistered the Kaufman Tesl of Educational Achievement
(KTEA-II) to assess Student’s academic achievement. Although the KTEA covers four broad
arcas of achievement, including Reading, Mathematics, Written Language aud Oral Language,
the psychologist administered only the tests for Reading, Math, and Writien Language, omitting
the Oral Language test, which would have tested Listening Compreliension and Oral Expression.
She further omiited the reading-related subtests assessing phonological awareness, nonscnse
word decoding, word recognition fluency, decoding fluency, associational fluency, and naming
facility (RAN). (P29) In her report, she did not include Student’s scores or grade/age
aquivalents. Howcver, the KTEA-TI Comprehensive Form A provided in both parties records®
lists them as follows:

? The D34 and P22 decument identified as the KTEA-IT Comprehengive Form A prodoeced by Distriet and provided
to Parent was not a complete eapy of the full page. The form in ita entirety was produced by the psychologist at the
request of Parent's counsel at hearing and is included as P29 in Parent's documents. There are thus 2 P295 in
Parent’s decuments, the one that was produced with the bottom section blocked out and the camplete page produced
at hearing.
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Raw Score Subiest Composite Confidence Grade/Age

Interval Equivalent
Letter & Word Recognition 15 76 0876 K.8
Reading Comprechension 4 74 72-8C <1.0
READING 148 72 67-77
Wath Concepts & Applications 19 70 K4
Math Computation 8 86 1.2
MATH 153 75 66-80
Written Expression i35 73 62-78 K.7
Spelling 4 69 74-92 <1.0

WRITTEN LANGUAGE i42 70

The Psyehological Evaluation Report summarizes the above scores as the borderline
range of functioning for Reading, Math and Writlen Language, Student ig noted to have had
difficulty with phonetics, word sequence, capitalization, punctvation, and spelling. The aforesaid
report describes grade equivalents as being “between pre-kinderparten for reading, math
applications and writicn language and first grade in reading comprehension and math
computation.” (S.B8.; P24-20)

The psychologist did not do the oral language assessment bacause she had no concerns in
that arca. She dido’t do the additional reading subtests becanse fhey wouldn’t be needed for
placemeni although they would be helpful in providing information about Student's disabiliiy.
(S.B)

The Psychelogical Evaluation Repert “encourages the concerned reader to review the
School Social Worker’s report for historical information™ and noies that Student’s family “is
surrently secking permanent housing.(P24) However, as discussed abowve, the school social
worker decided at the Domain Mecting on May 16, 2006 thal there would be no socialfemotional
assessment because they were just meeting about academic concerns, and there is therefore no
school social worker’s report on Stadent, {C.V.}

The Paychological Evaluation Report, dated June 1, 2006, also notes Studeni’s ADHD,
although Mother states that ADHD was not diagnosed by Student's pediairician uniil after the
evaluation and subsequent IEP mecting. It further references the school nurse’s report, which is
dated June 6, 2006 and is based on a review of records and interviews with Mother and Student.
ADHD is not mentioned by the nurse however. Student’s asthma and medications for samce are
noled. The nurse indicates that she does not believe that the asthma is severe encugh to cause 30
days of absences. {P18-21, 24) Finally, aithough the Psychological Evaluation Report indicates
that the instruments/fechniques used for the evaluation meluded “Observations™, there 1s no
indication in the report that the psychologist did a classroom observation of the Student as part of
lier evaluation or that anyone other than the classroom teacher ever observed Student in the
classroom at any time before the psychological evaluation repori was done, (P24-28)
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On June 3, 2006, the case manager, A.P., issucd a Conference Norification informing
Mother of a meeting to be held on June 13, 2006 to review Student’s recent evaluation and
determine cligibility for gpecial education. Tt does not indicate that Parent had agreed to waive
the ten day notice requirement. The invited individuals are listed as P.M., the general education
teacher, 5.B., the psychologist, and A.P. as the case manager and special education teacher. (P47)
However, when Mother was at the school on June 6, 2006, she was asked to stay and have said
meeting then and there, rather than on Juna 13. (AP., Mother) In addition to Mother and the
above listed invitees, the school nurse, R.H., also attended that meeting, the purpose of which
was designated as “Tnitial Elgibility.” Student was designaied as cligible for special education
due to a Learning Disability on the basis of a discrepancy between eognitive ability and
achicvement, and a 2] page document was generated, Mother was not advised that she couid
submit a written dissent. At the concinsion of that mecting, Mother signed a consent for initial
provision of special education services. (Mother; S.B.; A.P.; P43-70)

The Iune 6, 2006 IEP document summarizes the nurse’s health and vision screening. The
handwritten notes under the Health Domain are too small to read. It is noted that Sindent failed
the vision screening on 11/3/05 and that she “recently received glasses.” Under relevant
domains, there arc very brief summariea of the psychologist’s findings per the RIAS cognitive
testing and the KTEA-II academic testing. The entry for Academic Performance states as
follows: “(Student) was given the (KTEA-II) to assess her academic performance. (Student}
scored within the borderfine range of functioning she achieved a standard score of 72 for reading,
75 for Math and 70 for written language. (Student) is parforming on the kindergarten
level,”(P5()

The Junc 6, 2006 IEP document summarizes the relevant domain of General Intelligence
as follows: “{Student) was given the (RIAS) to assess her cognitive development. She scored
within the average range of development. Her VIX of 92; NTX of B8 and CIX of 91 are
comumcnsurate with her average range scores.”(P51} Ag noted above, however, the Psychologicat
Ewvaluation Report states those scores ag a VIX of 93, an NIX of 88, and a CIX of 89. (P25)

Further, regarding the Eligibility Determination portion of the June 6, 2006 IEP, the
Domains of Hearing, Secial/Emotional, Communication, and Motor Abilities are noted as Not
Relevant to the cligibility determination.(P50-51)

The General Considerations in the Development of the IEP idaniify Siudent’s siranptha
as irying to do the chores expected to be done by older children; and putting forth effort in most
things. Undcr the section requesting information on curriculum based assessments dong within
the last 12 months, responses to intervention used in the general education program, state and
citywide tests or alternate assessments within fhie last 12 months, transition relevant information
such as interest inventories, the only entry is “Average Reading Grade Ff Average Math Grade
F.” The final 2 brief notes in this scetion relate Pareni’s desire o have the Student “caich up to
her expected class level in all subject arcas™ and Parent’s request for tntoring, summer school,
and more social activities with other children.*(P54)

The areas noted in the June &, 2006 IEP as requisite of specialized instruction and related
serviceg and to which Student’s IEP goals arc keyed arc cited as Language Arts/English/Reading,
Mathematics, Biological & Physical Sciences, Social Seiences, and Health/Medical, (P56) The
IEP includes 4 typowriften goals, 1 for cach of these siated areas, and each with 3 gquarterly
henchmarks for periods ending 11/2006, 2/2007%, and 4/2007. They are as follows:
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Present Level of
Academie Achievement

i1

Measurahble Annual
{»oal

CQuarterly Benchmark

Language Arts/English/Reading

{Student) is a non reader.
(Another Student’s name)
demonstrates difficulty with
sonnding out letters of the
Alphabet and unable to recog-
nize dolch words.

Mathamatics

{Siudent) is able does compre-
hend some numbers, however
She does not always understand
the operation needed to
compiate a problem, She

has difficulty understanding

the concept of subtraction.

Biclogical & Physical Sciences

{Student) is a non reader.
{Student’s) iack of reading
And comprehension skills
causes her secience mastery

to be below grade level,

{Student) will use a varfety
of word analysis strategies
fo read and comprehend
unfamiliar words and
material

{Student) wiil demonstrate
and apply a knowledge and
sense of numbers, including
bagic arithmetic operations,
rumber patterns, ratios, and
properiions with 75%
ACCUIACY.

{Student) will understand
the processes of scientific
inquiry and technological
design fo investigate ques-
tions, conduct cxperiments,
and solve problems.
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... match sounds fo letter
letter symbols with 80%4
accuracy. 1172006

...identify and use begin-
ning conscnants in single
syllabie words with 80%
aceuracy, 02,2007

...identify rhyming words
with 80% accuracy.
04/2007

...courtt, read and write to
50 in and ont of isolation.

11/2006

...compare numbers accur-
ately using words more than,
less than and the same wiih
T5% accuracy (2/2007

...Tepresent numbcrs using
physical models with 75%
aceuracy 0472007

...oraily describe event
with 70% accuracy 1152006

...arally identify and de-
scribe the component parts
of living things and their



Social Sciences

{Student) is a non reader.
(Student’s) lack of reading
and comprehension skills
causes her social seienca
mastery to be below

grade level.

12

(Student) will be avlet (sic)
to understand economic
gystems with an crphasis
ot the United States

major functions with 7054
ACCUracy (272007

...otally describe and
compare characteristies
of living things in re-
Jationship to their cn-
Vironment with 70%
accuracy,  (04/2007

...orally identify advan-
tages and disadvantages
of different ways to distribuie
gonds and setvices with
7% aceuracy, 11/2006

...orally explain wly con-
sumers must make choices

with 7% accuracy.
0272007

...orally deseribe how tuman
naiural, and capital resources
arc used to produce goods

and services with 70%
ACCUTACY. 042007

All of the above goals list the special education teacher as the service provider, {P539-62) The
only related service provided for is 15 minutes per month of nursing services to be provided by
the nurse. (63} The School Nurse Service Eligibility Worksheet notes that Student docs have a
health condilion that requires consultative services, but it doesn’t indicate what the condition
15.(P22) However, ADHD is not mentioned anywhere in the JEP document or nutses report,
while asthma is. (P18-21, 49-69)
Assistive Technology is marked as not required for Sindent to access any part of the
curriculum.(P37) Modificalions and Accommadations to be provided are listed as follows:

Explain divections in clear concise steps and have concrefe examples or models
Reduce workiload by ai least 30%

Allow use of calculator or computer when possible

Test with Special Ed Teacher

Provide verbal rewards and motivation daily

Male sure (Student) is wearing her glasses at all time (vic)
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Have Student repeat directions/instructions to the teacher to ensure understanding
Model for the student the expected task or behavier
Seat (Student} in an area free from distractions (P58)

The Junc 6 TEP does not mention ADHD or the psychologists recommendations that
Student teccive support services to address same. Although the psychologist’s report had also
recommended that Student review skills that may have missed in pre=K to the beginning of first
gradc and that lessons be broken down into smalier increments for conceptualization, those
recoramendations are not included in the IEP. (P27)

The TEP summary sheet describes Student” learning style as “visual” and “iactile.” Her
learning characteristics are checked off to include slow processing of information, short auditory
attention span, easily distracted, difficulty understanding cotcepts and following multiple verbal
instructions, and slow to switch from one task to another. However, the items not checked in
poot spelling and trouble putting ideas on paper, distracted by extraneous noises, disorganization,
and difficuity copying from the board.(P58)

In making a decision regarding placement, the regular classroom--grade leve! was not
mentioned--with aides and scrvices--which weren’t described--was rejected for the reason that it
“would not provide enough support and repetition of material”. A fesourcs program was terected
for the reason that Student “nceds a smaller class size fore all subjects as she is a non reader,”
The third and final placement considered, and accepted, was an instractional program, which, the
 IEP states “was deemed most appropriate as it would best meet (Student’s) needs.” It is stated
that Student “needs more assistance in all subject arcas to meet her academic needs,” and
therefore needs to be removed from the regular classroom environment for more than 60% of the
time, ESY is stated to be a transilion strategy to get Student acclimated to her new more
restriefive setting. The IEP indicates further that there are 1o potentially harmfisl effects known
by the TEP team in placing Student in an instructional classraom (P64) Her grading scaie is to be
modifted aud her workload is to be reduced per this IEP. (P66) Transportation is not to be
provided for Student as a related service, (P67)

The June 6, 2006 TEP team determined that exvtended school year saryices needed to be
provided in the amount of 4 weeks in order to promote or to maintain current levels of
information, skills, and behavior in areas necessary for self-sufficiency. This saction of the IEP
staies that the decision for ESY needs to be made before April 1 of cach year. (P56) This IEP is
to take effect on June 16, 2606.(P68) Student was o receive ESY in the summer of 2006,
following this IEP However, the assistant principal told Mother that Student couldn’t have ESY
because Student “had just been staffed.” Student reecived no ESY services in the summer of
2006.{ C.M.; A.P.; Mother)

Because District did not include a speech/ianguage, occupational therapy, assistive
technology, or a social/femotional assessment in its evaluation of Student, but rather only &
nurse’s report and intelligence and some achievement testing, Patent’s atiorney asked the hearing
officet to order further assessment of Student prior to this due process hearing. Based on the
information submiited in support of Parent’s motion, and the Distriet’s failurc to provide any
response to same, though time was allowed, assessments were ordered o be performed by
independent evaluators at District expense in the areas of eentral auditory processing,
specch/language, and social/femotional status. (See Parent’s Motion dated June 20, 2006
and Interim Order dated Tune 29, 2006)
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The aforesaid evaluations were performed during the summer of 2006. 1.F,, PhDD,
licensed audiologist, respected in her fiald, tested Student’s hearing and her auditory processing
skills, including evaluation for a central auditory processing disorder, on July 14, 2006, Scores
were within notmal limits with the exception of scores below normal limits for three of four
conditions in the Staggered Spondaic Word (SSW) Test. The results of her testing, per I.F.,
tended to rule oul a central auditory system nerve disorder as the cause of Student’s learning
difficulties but the error pattern was indicative of a receptive/exprcssive language and/or a
langnage processing deficit as contributive to Student’s academic difficulties, J.F. included her
recommendations for further testing and accommodations in her report, (I.F., B.R.; P108-120)

A speech and language evaluation of Student was performed by J.M., PhD., a licensed
speech and language pathologist, who also holds 2 Type 10 Special Education Certificate, on July
31, 2006. As pari of her evalvation, J.M. assesses whether assistive technology ean be of benefit
ter her test subjects, and an assistive technology evaluation was therefore incorporated into her
evaination of Student insofar as Student’s speech and language based learing nceds were
concerned. The following tests were administered with the following results:

Peabedy Picture Vocabulary Test ITTA (PPVT-IIHA) A test of single word receptive
vocabulary,

Standard Seore: 77 (score of 160 is average or 50™ percentiie)
Percentile Rank: 6 (percentiles of 16 to 84 within avcrage range)
Stanine: 2

Age Equivalent: 5 years 8 months

Expressive One Word Picture Vocabulary Test (EOWPVYT) A test of single words

expressive vacabulary.

Btandard Score: 64 (geore of 100 is average or 50" pereeniile)
Percentile Rank: 1 {percentiles of 16 to 84 within average range)
Aye Equivalent: 3 years 8 months

Language Processing Test-3 (LPT-3) Tests ability to process and use language in a

Variety of ways.

Subtest Percentile Standard Score
Asgsociation 71 108
Categorization 1] 81

Similarities 2 70

Differences 10 81

Multiple Meanings (unable to complete any items on this subtest}
Attribuies 12 78

Total Test 7 78

Differential Screening Test for Processing {DSTP) tests auditory processing skills
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Subtest Raw Score Pasza/Fail
Level One

Dichotic Digits 5 pass
Temporal Processing 6 pass
Auditory Discrithination 12 pass
Level Tweo

Phonemie Manipulation 8 Tail
Phonemic Evaluation 3 fail
Level Three

Antonyms 4] fail
Prosodic interpretation B pass
Language organization 9 fail

Comprehensive Test of Phonological Procassing (CTOPP) iests phonological processing skills,

Subtest Yoile Standard Seore
Elision 2 4
Blending words 9 6
Memory for digits 37 9
Rapid digit naming 2 4
Nonword repitition 50 10
Rapid letter naming 5
Rapid color naming <1 2
Phoneme reversal 5 5
Rapid object naming 2 4
Blending nonwords 25 8
Segmenting words 5 3
Segmenting nonwords 3 5

From the above lesting, J.M, concluded that Student has significant deficits in all areas of
language development. She scored in the moderately low range on the PPVT-IIIA, in the
profoundly delayed range on the EOWPVT, was mostly below average on the LPT-3, and
showed significant difficulty with level two and three processing per the DSTP, Findings on the
CTOPP indicate that processing involving sounds and words is very impaired. (J.M.: 126-131)

Sindent’s social/emotional status was evaluated by 1.T., a licensed social waorker, on July
26,2006, L.T. conducted personal inierviews with Mother and Student. She confirmed that
Student’s family has moved 6 times i 3 years and has been living with Mother's grandmother.
Student fecls unsuceessful at school because she has failed to learn for so long. Thercfore she i
anxious and withdrawn. When she asks for help, she doesn’t understand or eomprchend what
ghe is told to do. She eannot identify her own personal strengths. She feels thal she will fail if
she tries, noting that she fails tests when they are given to her. Therefore, she gives up or avoids
academie tasks altogether, She nceds to work with a social worker to address her withdrawal and
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avoidance of school work, identify her strengths, and learn to persevere through chailenging
academic and social situations. Communication between home and sehool with a coordinated
behavioral system of positive rewards needs to be established. LT, recommends 60 1o 90
minutes per week of social work services to address these needs. (L. T, 121-125)

C.M., the current case manager st L-H School reviewed the aforesaid independent
evaluations on August 28, 2006. She met Mother at the resolution session in this matter, which
she beliaves was held on August 28°, at which time Mother was requesting placement of Studant
al Acacia Academy, (C.M.)

Student began the 2006-07 school year on September 5, 2006 in the self-contained cross-
categorical instructional classroom {aught by V.H. and currently remains in that placemcnt
awaiting the decision and order in this cause, The 11 students in that class inclnde | first grader,
4 sccond graders, 5 third graders, and 1 fourth grader. & sindents have a primary disability of
L.D. and 3 bave a primary disability of E.M,H. The teacher did not know that Student had a
diagnosed ADHD until September 14, when she attended an [EP meeting. She has no aide in the
clagsraom. It is a little difficult for her to help all 11 students. She uses a 1996 version of
Hooked o1 Phonics two to three times a week. Tt's an old 1996 version which she picked up and
used hefore at another school, where “it seemed to help.” There is one computet in Student’s
classroom, which is runuing oniy a progeam called Aceeleraied Reader, which Student doesn't
usge very ofien. Tt tests comprehension. The tcacher does not use any type of scientific,
sequential, multi-sensory, research-based program to teach Student to rcad. She is teaching the
class encoding and decoding of words by writing a word on the board and asking “What’s the
sound?”  Student “reads™ by practicing over and over again. Student was only able to speil 2
words out of 6 on a spelling test, including mat and had . She was then allowed to practice the
words for 2 wecks, after which she spelled 4 words out of the same 6 correctly, *(V.B.; 458)

Student’s first progress report for this schaol year was provided to Mother on October
18, 2006, following the first day of this hearing, Checkmarks indicate that Student “Needs
Improvement™ in all areas, including Reading, English, Spelling, Mathematics, Science, and
Social Studies. The teacher has also denoted her concern with Student’s lack of pride in her
written work, her listening skills, organization of her work area, distractibility, excessive talking
and tardiness. Mother sees very litile but some progress so far this school year, (Mother; P460)
V.DB. feels that Student is having a very slow start in reading but that she is “progressing very
well”, although she did not deseribe what progress is being made other than memorization of
words in her hearing testimony, (V.B.)

An IEP meeting was convened on September 14, 2006 to consider the TEEs that were
conducted in July, as delineated above. Attendees were as follows: Moiher, Mother’s attorneys,
District’s attorney, C.M., case manager, who also attended as the Districl Representative, V.B.,
Student’s instructional classroom special education teacker, P.M., Student’s first grade teacher
from the 20035-06 school year, 8.B., the school psychologist, R.1., school nurse, T.D.,
occupational therapist, C.V., school sacial worker, LD, school speech pathologist, B.R., a
Districl audioiogist, and C.K. of the District’s Due Process Department. (P75)

? Counsel previousty advised hearing efficer on August 298 fiat it had not been held and that they were trying to

schedule it for August 36,
* Pape 458 is identical to page 459 because tho copy of the first test was provided to the hearing officer twice hy

mistake and the second test was not provided,
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To the notes regarding Eligidility Determinarion that were recorded at the June 6, 2006
IEF meeting were added notes under the category of Hearing referring to I.F.’s audiology
evaluation report, noting “a possible receptive/expressive language processing deficit.” (P77)
The school social worker, C.V., added a noic under Soctal/Emotionat referring to ..T.’s
social/emotional statuy evaluation and stating that “Student and SW will discuss personal
strengths and coping methods to help with anxicty.” (P78) Aud the school speech pathologist,
L.I added a note under Commumnication referencing J.M.’s speecli/language evaluation,
specificaily some of her scores on the PPVT-IIIA, EOWPVT, and the LPT-3. The evaluator’s
finding of delays in phonemic awareness and auditory processing are not included, J.M. has
concerns that they are not addressed by the IEP docutnent. (J.M.) She notes that Student “is
eligible for SPL services to address vocabulaty and language deficits,” (P78) Student’s
eligibilitics are listed as Leaming Disability, Other Health Impaired, and Specch/Language
Impairment. (P79)

This IEP fails to provide curriculum based assessment results of any kind, but includes a
note: that “Diebels (sic) data should be place (sic) bere: on 1™ grade teacher’s Palm Pilot.” (P80)

The gehool nurse discussed home/hospital services with Mother at the September 14,
2006 TEP for the first time, Mother rcturned the referral provided her to the nurse. It was passed
on fo another District employce, who wili tell Mother whal to do to use the scrvice if neadad
when Student is out. {R.H.)

The Parent and her attorneys expressed numerous concems during the development of the
September 14, 2006 TEP 1elating, inter alia, to Student’s needs for an Orton-Gillingham based
Reading Program and the inappropriateness of the Hooked on Phopics program for Student, lack
of a working cemputer in the classroom, the modified grading scale, compensatory scrvices,
tutering, assistive technology needs, Parent’s desirc for placement at Acacia Academy,
determaination of ESY services, which concerns are recorded on the General Considerations in
the Development of the IEP page.(P80) Parent’s attorneys also submitted a detailed Dissent to
this IEP. (P104-107)

New areas of specialized instruction were added to the September 14 TEP, including
Physical Eduecation, Social/Emotional and Speseh/Tanguage. Although il is noted that
specialized instruction/related service is needed for speech/langnage, it is not noted as an area for
maodifications or accommodation. ESY services are to be provided “to prevent the lose of
acaderie skills.” (P82) A tape recorder is the only assistive technology required. The case
manager also referred the Student for an assistive technology cvaluation by the Distriet’s A.T.
team on September 14, 2006, but that had not been done as of the date of this hearing, (C.M.;
P83)

The September 14, 2006 IEP includes 7 goals for the period beginning 9/14/06 and
ending 9/14/07. However, the quarterly benchimark dates remain as 11/2006, 02/2007, and
04/2007, concluding 5 montls before the end of the JEP ends. Changes from the June 6, 2006
TET are as foliows:
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